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1 Defendant McMaster moved to dismiss and submitted a memorandum in support.  Dkt. No. 14.  
Defendant Hammond moved to dismiss, but joined McMaster’s memorandum in support.  Dkt. 
No. 17.  Plaintiffs respond to both motions together.   
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I. INTRODUCTION 

South Carolina’s winner-take-all (“WTA”) method of counting its citizens votes in 

Presidential elections systematically discards the votes of nearly half of the state’s voters while 

unfairly weighting the votes of others. This violates the constitutional mandate of “one person, one 

vote” under the Fourteenth Amendment, the free speech and associational rights of South Carolina 

voters under the First Amendment, and the protections of Section 2 of the Voting Rights Act. 

Defendants’ “we have always done it that way” response, which suggests that this case is in 

conflict with settled case law as well as some beloved tradition, fails to respect the fundamental 

rights that have be trod upon by South Carolina. A significant subset of South Carolina’s minority 

population as well as political minorities have been foreclosed from any meaningful participation 

in the election of our President for at least forty years. Defendants do nothing to deny that fact.  

Plaintiffs do not dispute that, under the Elector Clause, Art. II, Sec. 2, Cl. 2, the South 

Carolina legislature is free to allocate its Electors without an election. But that power is not at issue 

here. As the Supreme Court has repeatedly affirmed, once the State chooses to exercise its right 

under the Elector Clause to give its citizens the right to vote, that right is fundamental, and the 

voting system it puts in place is subject to the constraints of the Fourteenth Amendment. See Bush 

v Gore, 531 U.S. 98, 104 (2000) (citing McPherson v. Blacker, 146 U.S. 1, 35 (1892)); Harper v. 

Virginia Bd. of Elections, 383 U.S. 663, 665 (1966); Williams v. Rhodes, 393 U.S. 23, 29 (1968). 

The current system fails to meet that standard because millions of South Carolinians have cast a 

ballot for the President only to have their votes discarded before they actually count towards 

electing the President. In that way, the system is indistinguishable from the voting system the 

Supreme Court struck down in Gray v. Sanders, 372 U.S. 368, 381 n.12 (1963).  

2:18-cv-00510-PMD     Date Filed 05/31/18    Entry Number 24     Page 7 of 36



2 

The U.S. Constitution does not require or even contemplate the WTA method, and the 

WTA method is entitled to no deference, historical or otherwise. Moreover, its use weakens the 

democratic integrity of our Presidential election system and mutes the votes of the electorate. The 

WTA method causes Presidential campaigns to all but ignore non-battleground states like South 

Carolina. In 2016, for instance, 99% of campaign spending was in 14 states—and South Carolina 

was not among them. Indeed, during the last general election for President, one major party 

candidate visited South Carolina a single time and that was to raise money for a state level 

candidate. Defendants do not dispute the negative consequences of the WTA method alleged in 

the Complaint. Instead, they argue WTA does not violate the one person, one vote principle 

because voters cast a vote for Presidential Electors, not for President. In turn, they argue that South 

Carolina’s state-level election for Electors treats every vote equally.  

But South Carolina actually deploys a two-step election. In the first step, voters go to the 

poll and cast their votes for President and Vice President. But, despite what is printed on the ballot, 

those votes are not actually counted as votes for the President and Vice President. Instead, pursuant 

to South Carolina’s statute S.C. Code § 7-13-320(C)(b), the votes of those citizens are then actually 

counted as votes for a slate of electors. Only those electors then participate in the second step of 

the election, convening in the months following the vote of the citizens to cast South Carolina’s 

actual votes for President. In nearly every Presidential election that has occurred in South Carolina 

in modern history, a very large percentage of South Carolina citizens, including an overwhelming 

percentage of its minority citizens as well as political minorities, have been denied participation in 

the second stage of the Presidential election, which is the only time effective votes can actually be 

cast. This is true despite the relatively straight-forward remedy that is available to the State to 
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allocate its electors based upon the votes of its citizenry—proportional distribution of electors that 

reflects the actual voices of South Carolina’s citizens.  

Even if the Court views South Carolina’s election as one for Electors alone rather than the 

first stage in a two-stage election for President, South Carolina’s WTA method of selecting 

Electors still violates the Equal Protection Clause of the Fourteenth Amendment. Under 

Defendants’ theory, South Carolina’s Presidential elections constitute a multi-member at-large 

election for Electors. The Supreme Court, however, has made clear the government may not dilute 

the votes of political or racial minorities by wasting their votes in at-large, multi-member elections 

in which the majority is likely to run the table. White v. Regester, 412 U.S. 755, 769 (1973); Burns 

v. Richardson, 384 US 73, 88 (1966). Taking Defendants’ theory to its logical conclusion, South 

Carolina could elect its entire state legislative body through one statewide vote for a slate of 

Democratic or Republican Senators. Yet we know that such a WTA Senate scheme violates the 

one person, one vote principle because it deliberately cancels out the voting strength of racial and 

political minorities. See id. That is precisely what South Carolina has done with its Electoral 

College delegation. 

Defendants’ argument that South Carolina’s WTA system should be upheld just because it 

has been around for a long time should be rejected. History cannot save an unconstitutional 

practice. See Gray, 372 U.S. at 376 (enjoining a practice the Court referred to as “deeply rooted 

and long standing”); Obergefell v. Hodges, 135 S. Ct. 2584, 2603 (2015) (“Indeed, in interpreting 

the Equal Protection Clause, the Court has recognized that new insights and societal 

understandings can reveal unjustified inequality within our most fundamental institutions that once 

passed unnoticed and unchallenged.”). But more importantly, the vast majority of the history that 

South Carolina relies upon is irrelevant to the constitutional question presented here because it 
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predates both the passage of the Fourteenth Amendment and the Supreme Court’s recognition of 

the doctrine of “one person, one vote” in Gray, 372 U.S. at 381, based on the Fourteenth 

Amendment’s Equal Protection Clause. The cases Defendants primarily rely on were decided in 

an earlier era and do not reflect the significant doctrinal developments that have happened since 

the 1960s when it comes to voting rights. 

Plaintiffs have also sufficiently alleged that South Carolina’s WTA system violates their 

First Amendment rights. The First Amendment affords voters the right to an equal and effective 

vote. The WTA method violates the First Amendment because it weights votes differently 

depending on political party, thus depriving voters affiliating with minority parties a meaningful 

opportunity to cast effective votes for President. Defendants argue that because Plaintiffs can vote 

for the candidate of their choice, the WTA method does not violate Plaintiffs’ First Amendment 

rights. But, as Defendants did in advancing their equal protection arguments, they ignore the reality 

that almost half of the votes cast for President in South Carolina are discarded after the first stage 

of the Presidential election, even where the voices of minority party voters would have sufficient 

weight to appoint one or more electors to cast votes in the second stage—the only time that 

effective votes for President can be cast.  

In addition to these constitutional violations, South Carolina’s WTA law violates Section 2 

of the Voting Rights Act because it results in South Carolina minorities “hav[ing] less opportunity 

than other members of the electorate to participate in the political process and to elect 

representatives of their choice.” 52 U.S.C. § 10103(a); Backus v. South Carolina, 857 F. Supp. 2d 

553, 565 (D.S.C. 2012), aff’d, 568 U.S. 801 (2012) (the VRA “provides that states may not impose 

or apply electoral voting practices or procedures that result in a denial or abridgement of the right 

of any citizen of the United States to vote on account of race or color.”). The question, as posed 
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by Plaintiffs’ Complaint is not whether vote dilution occurs as a result of WTA. The vote dilution 

caused by South Carolina’s WTA rules is a mathematical certainty. As further discussed below, 

given the size of the African-American voting population and the strong tendency of African 

American voters to vote for candidates from one political party, the complete absence of a single 

Presidential elector from the party of choice for African Americans is proof of the active and 

effective dilution of their votes. South Carolina’s WTA rules have had the effect of impeding the 

selection of their candidates, and WTA is not permitted in the post-VRA world. Plaintiffs have 

alleged detailed facts showing that they meet each of the three required preconditions to bring a 

Section 2 claim to trial laid out in Thornburg v. Gingles, 478 U.S. 30, 48-51 (1986). The VRA 

claims should survive Defendants’ Motion to Dismiss.  

Accordingly, Plaintiffs respectfully request that the Court deny Defendants’ motion to 

dismiss in its entirety.  

II. STANDARD OF REVIEW 

To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted 

as true, to “‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “When ruling on a 

motion to dismiss, courts must accept as true all of the factual allegations contained in the 

complaint and draw all reasonable inferences in favor of the plaintiff.” Hall v. DIRECTV, LLC, 

846 F.3d 757, 765 (4th Cir. 2017). A “court may judicially notice a fact that is not subject to 

reasonable dispute because it: (1) is generally known within the trial court’s territorial jurisdiction; 

or (2) can be accurately and readily determined from sources whose accuracy cannot reasonably 
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be questioned.” Fed. R. Evid. 201(b). Courts routinely take judicial notice of facts related to 

elections.2  

III. ARGUMENT 

Plaintiffs have pled facts sufficient to show that South Carolina’s WTA method for 

counting its citizens’ votes in Presidential elections violates the Fourteenth and First Amendments 

and Section 2 of the Voting Rights Act. Defendants’ motion to dismiss must therefore be denied. 

A. South Carolina’s WTA Method of Allocating Electors Violates the One 
Person, One Vote Rule under the Fourteenth Amendment. 

Defendants do not dispute that the Fourteenth Amendment—including the one person, one 

vote principle—applies to presidential elections. Dkt. No. 14, Defendant McMaster’s Motion to 

Dismiss (“Defs’ Mot.”) at 12. Nor could they. Although a State may permissibly choose to select 

Presidential Electors by direct legislative appointment, once it has given its citizens the right to 

vote for President, that right becomes a “fundamental” right to an “equal vote” endowed with 

“equal dignity,” and it is subject to the Equal Protection Clause. Bush, 531 U.S. at 104–05;3 see 

                                                 
2 See, e.g., Mills v. Green, 159 U.S. 651, 657–58 (1895) (“this court must take judicial notice of 
the days of public general elections of members of the legislature, or of a convention to revise the 
fundamental law of the state, as well as of the times of the commencement of the sitting of those 
bodies, and of the dates when their acts take effect”); McCarthy v. Briscoe, 429 U.S. 1317, 1323 
(1976) (“where a State forecloses independent candidacy in Presidential elections by affording no 
means for a candidate to demonstrate community support, as South Carolina has done here, a court 
may properly look to available evidence or to matters subject to judicial notice to determine 
whether there is reason to assume the requisite community support”). 
3 Defendants wrongly assert that Bush v. Gore does not apply here because it was limited to its 
facts. Bush v. Gore is binding Supreme Court precedent. See Stewart v. Blackwell, 444 F.3d 843, 
860 n.8 (6th Cir. 2006) (“Whatever else Bush v. Gore may be, it is first and foremost a decision of 
the Supreme Court of the United States and we are bound to adhere to it.”), vacated on other 
grounds, 444 F.3d 843 (July 21, 2006). The Fourth Circuit and other appellate courts have 
therefore relied on the principles stated in Bush. See Raleigh Wake Citizens Ass’n v. Wake Cty. Bd. 
of Elections, 827 F.3d 333, 337 (4th Cir. 2016) (“The right to vote is ‘fundamental,’ and once that 
right ‘is granted to the electorate, lines may not be drawn which are inconsistent with the Equal 
Protection Clause of the Fourteenth Amendment.’”) (quoting Bush, 531 U.S. at 104–05); accord 
League of Women Voters of Ohio v. Brunner, 548 F.3d 463, 476 (6th Cir. 2008) (same); Idaho 
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also Harper, 383 U.S. at 665; Rhodes, 393 U.S. at 29 (holding that the powers granted to the states 

under the Elector Clause “are always subject to the limitation that they may not be exercised in a 

way that violates other specific provisions of the Constitution.”). Those constitutional protections 

include the one person, one vote principle under the Fourteenth Amendment, which prohibits a 

state from discarding or diluting the votes of certain of its citizens while magnifying others, unless 

that outcome is required by a specific constitutional provision. Gray, 372 U.S. at 380–81; Bush, 

531 U.S. at 104.  

Instead, Defendants attempt to argue that South Carolina does not discard votes for 

President because, in Defendants’ view, South Carolinians do not vote for President, they vote 

only for Electors. Defs’ Mot. to Dismiss at 3–4, 9. But that argument disregards the reality of South 

Carolina’s elections today, in which voters cast a ballot for the President—not for Electors. South 

Carolina law bars the Electors’ names from appearing on the ballot and requires the names of the 

Presidential candidates. But even if the Court were to accept Defendants’ framing of modern 

elections as a single state-wide vote for nine electors rather than the first stage of a two-stage 

Presidential election, South Carolina’s WTA method of selecting Electors still violates the 

Fourteenth Amendment because it dilutes the vote of any South Carolinian who casts a vote for 

anyone other than the most popular candidate. See White, 412 U.S. at 769; Burns, 384 U.S. at 88. 

Defendants’ appeals to history and precedent do not change this analysis.  

1. Defendants Rely on an Outdated View of Modern Presidential 
Elections. 

Defendants would have this Court view South Carolina’s Presidential elections as a one-

step election where the people do not vote for the President, but, instead, vote only for Electors. 

                                                 
Coal. United for Bears v. Cenarrusa, 342 F.3d 1073, 1077 n.7 (9th Cir. 2003) (“when a state 
chooses to grant the right to vote in a particular form, it subjects itself to the requirements of the 
Equal Protection Clause”) (citing Bush, 531 U.S. at 104). 
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Defendants try to equate South Carolina’s modern Presidential elections to the Elector selection 

mechanisms used by states 230 years ago and envisioned by the Framers. Defs’ at 12–13. That 

system, however, is the same system the Framers put forward as a means of ensuring the election 

of the President is not left “to the people,” Gray, 372 at 376 n.8, and is instead given to an 

“intermediate body of electors” that would be “detached” from “cabal, intrigue, and corruption,” 

The Federalist Papers No. 68 (Hamilton). Because this body would exercise “reasonable 

independence and fair judgment” to select a President and Vice-President, it follows that a vote, 

as initially envisioned by the founders, would only be voting for independent Electors—and not 

for the President. McPherson v. Blacker, 146 U.S. 1, 36 (1892).  

Today’s reality is quite different. As alleged in the Complaint and reflected in South 

Carolina law, in South Carolina’s modern Presidential elections, citizens do not vote for Electors; 

they vote for the President in two steps. See Compl. ¶¶ 2–4, 14, 44. In the first step, the people cast 

their votes for President—the Electors’ names are not even on the ballot. Id.; S.C. Code Ann. § 7-

19-70. After this first step, South Carolina allocates all nine of its electors to the political party that 

received the most votes—even if only a plurality—and discards the rest of the votes. In the second 

step, South Carolina’s nine electors cast the only effective vote for President allowed by the 

Constitution in lockstep for the most popular political party. Compl. ¶ 43. 

South Carolina law undermines the central predicate of Defendants’ argument—that South 

Carolinians vote only for Electors and not for a Presidential candidate. South Carolina mandates 

that “[t]he names of candidates for electors . . . shall not be printed on the ballot,” and “[i]n place 

of their names . . . there shall be printed on the ballot the names of the candidates for President and 

Vice-President.” S.C. Code § 7-19-70. Moreover, Electors in South Carolina today do not perform 

any functions requiring “reasonable independence and fair judgment,” McPherson, 146 U.S. at 36. 
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Instead, South Carolina law mandates that electors cast their vote for the candidate that received a 

plurality of the people’s votes.4 In fact, South Carolina law makes it a crime for any elector to 

exercise independent judgment. S.C. Code § 7-19-80. By law, South Carolina has created a two-

stage election for President—not an election for independent electors who will then vote for an 

appropriate candidate for President after a free and open debate. 

Those points are underscored by how everyone—voters, candidates, and Electors alike—

view and participate in South Carolina’s elections. Presidential elections are publicly called and 

celebrated after the vote of the people in November, not after the vote of the Electors in December, 

and one would be hard pressed to find many voters who could state the name of an Elector at the 

time the voter cast his or her vote or determine when the Electors cast their votes. The congress of 

the Electoral College is an event of no moment to the citizens who have already cast their vote for 

President. All of those facts, grounded in common understanding of modern Presidential elections, 

point to an inescapable conclusion: the people vote for the President and the states allocate Electors 

solely to consolidate and count those votes. To argue otherwise today is like arguing that voting 

machines cast votes, not the people who pull the lever.5  

 

 

                                                 
4 South Carolina law requires Presidential electors to declare in advance the candidate for president 
and vice-president he will vote for, and requires the state attorney general to institute criminal 
action for violating that declaration. S.C. Code Ann. § 7-19-80. 
5 At times, Defendants seem to agree with this basic premise. Defendants argue that Plaintiffs’ 
First Amendment rights are not violated because “South Carolina voters were able to express their 
political views by casting their votes for their candidate.” Defs.’ Mot. to Dismiss at 14 (emphasis 
added). On the other hand, Defendants also argue that citizens vote only for Electors for purposes 
of the Fourteenth Amendment. Id. at 3–4, 9. Defendants cannot have it both ways. A vote does not 
change depending on the constitutional protection being analyzed.  
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2. South Carolina’s WTA Method of Allocating Electors Based on the 
People’s Vote for the President Violates the One Person, One Vote 
Rule. 

Because the election for President in South Carolina is a two-step election, the Supreme 

Court’s decision on unit-voting schemes in Gray v Sanders, 372 U.S. 368, 381 (1963), controls 

here. In that case, the Supreme Court reviewed Georgia’s “deeply rooted and long standing” 

practice of allocating a set number of “units” to each county to consolidate and count the vote in 

that county in primary elections for statewide offices. Gray, 372 U.S. at 370–71, 76. All of each 

county’s units were awarded through a WTA allocation based on a county-wide vote, and the 

candidate who had the most units after a tally of all the county-level elections in the state won. Id. 

The Supreme Court struck down Georgia’s system on the basis that it weighted rural votes more 

than urban votes. Id. at 379. The Court noted, however, that even if the state allocated a perfectly 

proportional number of units to each county, the system would still unconstitutionally weight 

certain votes because votes for a candidate who failed to win in a given county would be counted 

“only for the purpose of being discarded” before the final tally. Id. at 381 n.12.  

South Carolina’s WTA method of allocating Electors is materially indistinguishable from 

the system rejected in Gray. South Carolina, as in Gray, has implemented a two-step system for 

counting votes—in this case for President. As in Gray, only the votes for the winning candidate 

matter in the second step when the final vote count occurs. As in Gray, votes for a candidate that 

failed to win a plurality in the relevant jurisdiction are counted “only for the purpose of being 

discarded” before the final tally. Id. Therefore, like the system for counting votes in Gray, South 

Carolina’s system for counting votes for President violates the one person, one vote rule. See id.  

Defendants fail to address the similarities between South Carolina’s Presidential election 

system today and the election system struck down in Gray. Rather, they refrain from discussing 

the facts of Gray and instead rely both on the longevity of South Carolina’s WTA system and an 
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outdated, and incorrect, understanding of the election. As the Supreme Court explained Bush v. 

Gore, South Carolina has the right to decide, in the first instance, the contours of its elections. 531 

U.S. 98. Having chosen to grant the right to the voters and treat its elections as one for President, 

South Carolina cannot now avoid the clear implication of Gray v. Sanders—and its application of 

the one person, one vote principle—by disclaiming its own legislative choice.6 

3. Even if the Court Adopts Defendants’ Argument that, in South 
Carolina, Voters Merely Vote for Electors, South Carolina’s WTA 
Method Is Still Unconstitutional.  

Even viewing South Carolina’s Presidential election as one in which South Carolinians 

vote only for Electors, the WTA method still fails to satisfy the requirements of equal protection 

that apply to at-large, multi-member elections like South Carolina’s statewide election for its nine 

Presidential Electors.  

As the Supreme Court has explained, “apportionment schemes including multi-member 

districts” are constitutionally invalid “if it can be shown that ‘designedly or otherwise, a multi-

member constituency apportionment scheme, under the circumstances of a particular case, would 

operate to minimize or cancel out the voting strength of racial or political elements of the voting 

population.’” Burns v. Richardson, 384 U.S. 73, 88 (1966) (quoting Fortson v. Dorsey, 379 U.S. 

433, 439 (1965)); see also White v. Regester, 412 U.S. 755, 769 (1973) (striking down a multi-

                                                 
6 Nor can Defendants argue that Gray does not apply here because the constitutional provisions 
setting up the Electoral College themselves create some inequality in the weighting of votes. 
Merely because some inequality is constitutionally created by assigning to states the number of 
electors equal to each state’s number of representatives and senators does not mean South Carolina 
is free to create additional inequality by selecting those electors by WTA. Gray makes clear that 
the “only weighting of votes sanctioned by the Constitution” is that which is specifically mandated 
by the Constitution, such as the number of Electors accorded to each state or the allocation of two 
Senators to each state. Gray, 372 U.S. at 380 (emphasis added). This suit, however, does not 
challenge the distribution of Electors to the states or any other mandate of the Constitution; it 
challenges under the Fourteenth Amendment the state’s exercise of discretion in choosing the 
WTA method of allocating Electors. Compl. ¶¶ 11, 12. The Defendants do not, and cannot, argue 
that the WTA method of allocating Electors is mandated by the Constitution. 
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member, at-large election scheme as unconstitutional). The reason is that by “encouraging block 

voting, multi-member districts” can “diminish the opportunity of a minority party to win seats.” 

Burns, 384 US at 88 n.14. Here, Plaintiffs have alleged that that South Carolina’s system 

unconstitutionally cancels out the voting strength of both racial and political minorities. See 

Compl. ¶¶ 5, 8–9, 18–19. Indeed, the vast majority of South Carolina minority voters and certain 

political constituencies have been barred from any participation in the Electoral College for at least 

forty years. 

Applying this standard for constitutional vote dilution, the Supreme Court in 1973 in White, 

412 U.S. at 769, for the first time invalidated a multi-member districting scheme in one Texas 

county because it found that Mexican-Americans were “effectively removed from the political 

processes” of the county because their votes were submerged into an at-large pool with a majority 

that was likely to multiply the majority’s voting power. The situation the Supreme Court found 

unconstitutional in White is indistinguishable from South Carolina’s WTA method—which is 

nothing more than a statewide, at-large election for its nine Presidential Electors in which racial 

and political minorities have little to no chance of being represented by even one of South 

Carolina’s Electors. Indeed, South Carolina has selected 42 Electors in the last five elections, and 

all were members of the Republican Party, notwithstanding the 3,811,501 million votes (more than 

40%) for the Democratic candidate. Compl. ¶¶ 4–5, 45–47. If translating millions of Democratic 

votes into zero representation does not “cancel out the voting strength” of both Democratic voters 

and racial minorities that tend to support Democratic candidates, then it is difficult to know what 

would meet the constitutional standard for dilution.  

In fact, if South Carolina had authorized this type of election for any other multi-member 

body of elected officials, it would be obvious that it violated the Constitution. For instance, South 
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Carolina could not constitutionally abolish its 46 single-member state senate districts and instead 

hold a statewide election for all of its senators by letting voters choose whether they wanted that 

body to be composed entirely of Democratic or Republican Senators. That is because the results 

of that contest would always be one-party rule in the state senate: the party that got a plurality of 

votes would get all 46 senate seats. That hypothetical WTA state senate scheme would violate one 

person, one vote because it cancels out the voting strength of racial and political minorities in the 

state. For the same reasons, the WTA Presidential Elector scheme does too.7 See Burns, 384 U.S. 

at 88.  

South Carolina’s motion to dismiss fails even to acknowledge these cases. Instead, it 

contends that no “one person, one vote” claim is possible because under WTA “all South Carolina 

voters are afforded a vote of equal weight in appointing presidential electors.” Defs. Mot. to 

Dismiss at 12. But the entire point of the doctrine of vote dilution under the Constitution (and the 

VRA) is that elections in which each vote is nominally assigned an equal value can sometimes be 

not so equal after all. Rather, the “right to vote can be affected by a dilution of voting power” just 

as much as “by an absolute prohibition on casting a ballot.” Allen v. State Bd. of Elections, 393 

U.S. 544, 569 (1969).8 Here, South Carolina’s consistent dilution of the votes of racial and political 

                                                 
7 This analysis necessarily applies to multi-member elections only, not single-member elections. 
Even though many votes are “discarded” in the election of Governor, that is constitutionally 
acceptable because the election is for a single statewide office. But here, South Carolina holds a 
statewide election for 9 Electors, so it must use a method of election that does not dilute the votes 
of millions of citizens. South Carolina’s WTA method fails this basic test. 
8 See also Zimmer v. McKeithen, 485 F.2d 1297, 1307 (5th Cir. 1973) (en banc) (use of at-large, 
multi-member elections for governing council and school board in Louisiana parish resulted in 
unconstitutional vote dilution), aff’d sub nom E. Carroll Par. Sch. Bd. v. Marshall, 424 U.S. 636, 
639 (1976) (per curiam) (noting in affirmance that “single-member districts are to be preferred 
absent unusual circumstances”); Kendrick v. Walder, 527 F.2d 44, 50 (7th Cir. 1975) (plaintiffs in 
Illinois city stated claim that multi-member elections for City Council unconstitutionally minority 
diluted votes); Lipscomb v. Wise, 399 F. Supp. 782, 783 (N.D. Tex. 1975) (use of city-wide, at-
 

2:18-cv-00510-PMD     Date Filed 05/31/18    Entry Number 24     Page 19 of 36



14 

minorities is difficult to rationalize in light of the fact that a constitutionally permissible alternative 

is so readily available—allocate South Carolina’s Electors based on the share of the votes received 

by each presidential candidate. Allow the votes to speak for the voters. 

B. Neither the History Nor the Cases Cited by Defendants Support the 
Constitutionality of the WTA Method for Allocating Electors. 

Defendants primarily defend the WTA method of allocating Electors on the basis that past 

practice and precedent somehow insulate it from constitutional scrutiny. But Defendants’ historical 

recitation and appeals to purportedly binding precedent have little to do with modern Presidential 

elections or with current Fourteenth Amendment jurisprudence, including the principle of one 

person, one vote. That history and those cases, therefore, cannot control here.  

1. Defendants’ Recitation of History Is Irrelevant to the Constitutionality 
of WTA in Modern Presidential Elections.  

Defendants argue that the WTA method survives constitutional scrutiny because it has been 

widely employed by states for more than two centuries. Defs.’ Mot. at 4, 9. But far from supporting 

the constitutionality of a WTA method, that history demonstrates that a WTA method became 

widespread decades before the ratification of the Fourteenth Amendment and more than a century 

before the Supreme Court’s articulation of modern notions of voter equality. Both the 

constitutional protections for voters and our system of elections have undergone fundamental 

changes not envisioned by the Framers who created the early Electoral College.  

To the extent the history of Presidential election administration plays any role here, it only 

underscores how dramatically Presidential elections today differ from elections when the Electoral 

College was first conceived. As the Supreme Court has recognized: “The electoral college was 

                                                 
large voting for every seat on multi-member Dallas City Council resulted in unconstitutional vote 
dilution). 
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designed by men who did not want the election of the President to be left to the people.” Gray, 

372 U.S. at 377 n.8. The Framers envisioned that states would select Electors who “would exercise 

a reasonable independence and fair judgment in the selection of the Chief Executive.” McPherson, 

146 U.S. at 36; see also The Federalist Papers No. 68 (Hamilton). The State cannot statutorily 

handcuff the electors with threat of criminal prosecution while simultaneously pleading fealty to 

the Electoral College envisaged by the Founders. The two are fundamentally at odds. 

The Complaint acknowledges that WTA is the “predominant method in America for 

counting votes in presidential elections.” Compl. ¶ 1. Indeed, by 1832—34 years before ratification 

of the Fourteenth Amendment—every state but one had adopted some form of a WTA method to 

allocate its electoral votes. But the WTA method was not implemented to ensure voter equality in 

line with current jurisprudence. Quite the opposite. The WTA method in its original form was 

adopted to maximize the influence of the state’s majority party and cancel out the voting strength 

of everyone else. See Williams v. Virginia State Bd. of Elections, 288 F. Supp. 622, 628 (E.D. Va. 

1968), aff’d, 393 U.S. 320 (1969) (“The legislature of the Commonwealth had the choice of 

appointing electors in a manner which will fairly reflect the popular vote but thereby weaken the 

potential impact of Virginia as a State in the nationwide counting of electoral ballots, or to allow 

the majority to rule and thereby maximize the impact of Virginia’s 12 electoral votes in the 

electoral college tally.”); see also Senator Thomas Hart Benton, Thirty Years’ View, or A History 

of the Working of the American Government for Thirty Years, From 1820 to 1850, Vol. I, at 38 

(1880) (“The general ticket system . . . was the offspring of policy, and not of any disposition to 

give fair play to the will of the people. It was adopted by the leading men of those States, to enable 

them to consolidate the vote of the State.”).  
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Since the widespread adoption of the WTA method of allocating Electors, there have been 

dramatic changes to the applicable legal landscape. Most importantly, the United States adopted 

the Fourteenth Amendment in 1868. The Supreme Court initially approached the Fourteenth 

Amendment with caution—generally refusing to read it in such a way that it could, or did, affect 

the contours of state elections. See, e.g., Evenwel v. Abbott, 136 S. Ct. 1120, 1123 (2016) (noting 

that, prior to Baker v. Carr, 369 U.S. 186 (1962), the Supreme Court “long resisted any role in 

overseeing the process by which States dr[e]w legislative districts”). It was not until the 1960s and 

1970s—130 years after WTA became widespread—that the Court began to apply the Fourteenth 

Amendment to scrutinize—and in some cases enjoin—state electoral processes, on the basis of the 

one person, one vote principle articulated by the Supreme Court in Gray. 372 U.S. at 377 n.8 

(“Passage of the Fifteenth, Seventeenth, and Nineteenth Amendments shows that [the] conception 

of political equality [prevalent in the Founding era] belongs to a bygone day, and should not be 

considered in determining what the Equal Protection Clause of the Fourteenth Amendment 

requires in statewide elections.”); White, 412 U.S. at 769 (holding that a South Carolina county’s 

use of an at-large election for multiple elected officials violated the Fourteenth Amendment). Thus, 

what is now a bedrock principle of constitutional voting rights law was not even in place during 

the majority of the historical period upon which the Defendants rely.  

In addition, the actual contours of Presidential elections have changed since the late 1960s. 

In the past few decades, South Carolina and many other states have abandoned any pretense that 

citizens are voting merely for Electors, and not for President. Today, people cast a vote for the 

President, not for individual Electors. This was not always true, and it was not true at the time of 

the cases on which Defendants rely. For example, the briefing in Williams, the principle case on 

which Defendants rely, makes clear that Virginia at the time placed the names of Electors on the 
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ballot. 288 F. Supp. at 629; Ex. A at 4 (Plaintiffs’ brief on the merits in Williams, describing the 

Virginia ballot). The same is true of McPherson, where the Michigan ballot in question allowed 

voters to select the name of a single Elector for their district and one Elector for their half of the 

state. McPherson, 146 U.S. at 1, 4 (quoting Act No. 50 of the Public Acts of 1891 of Michigan). 

Such elections bear little resemblance to the ones Plaintiffs challenge. 

At the same time that fundamental shifts have taken place in the nature of the people’s 

participation in Presidential elections, the distortions created by the WTA method have become 

increasingly evident—making clearer, and more pronounced, the Constitutional problems with 

WTA. In modern elections, the WTA method reduces the influence of non-battleground states like 

South Carolina, removing any incentive for Presidential candidates to campaign in South Carolina 

and discouraging South Carolinians from participating in the electoral process. Id. ¶ 9.9 

Historical practice cannot be used to foreclose meaningful review of Plaintiffs’ claims. 

Defendants are correct that settled practice can “liquidate” the meaning of specific constitutional 

provisions—in particular when the provisions are ambiguous, and when the adopters of the 

practice understood it to be consistent with the provisions under review. See NLRB v. Noel 

Canning, 134 S. Ct. 2550, 2560 (2014). However, as discussed above, the WTA method was 

widespread before the ratification of the Equal Protection Clause—and long before the advent of 

the one person, one vote principle in the 1960s. The longstanding nature of the WTA method 

                                                 
9 It is also troubling that the WTA method facilitates outside influence in our elections by hinging 
outcomes on a few battleground states, allowing hostile parties to focus their efforts on a handful 
of states to swing a relative handful of votes to their preferred candidate. Id. ¶¶ 65–67. Such 
concerns were recognized by the drafters of the Constitution when they adopted the Electoral 
College approach. The conduct of separate gatherings of Electors in each of the state was seen as 
one way to inhibit any efforts by “foreign powers to gain an improper ascendant in our councils.” 
The Federalist Papers, No. 68 (Hamilton).  Under the current system, most of the elections in each 
state, such as South Carolina, are for all intents and purposed pre-ordained by the WTA approach.  
Leaving only the so called “battleground states” as weak links it the process. 
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therefore cannot be used to “liquidate” the meaning of the Fourteenth Amendment—nor assist the 

Court in understanding the one person, one vote principle it embodies.  

Moreover, nothing in the Supreme Court’s jurisprudence suggests that an unconstitutional 

practice should be saved just because it has been repeatedly inflicted on the citizens. See Gray, 

372 U.S. at 376 (enjoining a practice under the 14th Amendment that the Court referred to as 

“deeply rooted and long standing”). Quite the contrary: “The nature of injustice is that we may not 

always see it in our own times. . . . When new insight reveals discord between the Constitution’s 

central protections and a received legal stricture, a claim to liberty must be addressed.” Obergefell 

v. Hodges, 135 S. Ct. 2584, 2598 (2015).  

2. Defendants’ Cited Precedent Does Address the Legal Questions 
Presented by Plaintiffs’ Claims and Predates Important Doctrinal 
Shifts. 

The Court should also reject Defendant’s argument that previous decisions foreclose 

Plaintiffs’ challenge. Defendant points to a variety of cases in which parties have challenged the 

Elector-allocation models of various states throughout history. Yet, in not one of these cases did 

the court address Plaintiffs’ central factual and legal argument here: when a state functionally 

conducts an election as one for President, and not as one for Electors, its election must comport 

with constitutional protections that necessarily govern two-step elections. In addition, Defendants’ 

reliance on the summary affirmance in Williams is misplaced because it no longer holds in the face 

of factual and doctrinal shifts in the one person, one vote jurisprudence.  

Defendant’s reliance on McPherson, 146 U.S. at 36, is likewise misplaced. The Court in 

McPherson did not address whether allocating all of a state’s Presidential Electors to the 

Presidential candidate that received the most votes violated the Equal Protection Clause of the 

Fourteenth Amendment. And it also did not address a violation of the one person, one vote 

principle that would not be articulated for 70 more years. McPherson simply upheld Michigan’s 
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district method for selecting Electors. Far from holding that WTA passed constitutional muster, 

McPherson rejected the argument that WTA was constitutionally required. McPherson, 146 U.S. 

at 24-25, 38. McPherson’s more general discussion of the historical practice of WTA does not help 

Defendant as this Court assesses the Equal Protection Clause issues Plaintiffs raise. The 

McPherson Court relied on historical practice to “liquidate” the meaning of the Elector Clause in 

Article II—not the Fourteenth Amendment—and, as noted, in doing so held only that the early 

historical usage of the district method of allocating Electors supported its permissibility under that 

Clause. 146 U.S. at 36. 

Moreover, as noted above, the Court analyzed an election in the context of the electoral 

system that prevailed in Michigan at the time, under which the names of Electors were printed on 

the ballot and the voters selected the name of a single Elector for their district, and a single Elector 

for their half of the state. McPherson, 146 U.S. at 1, 4 (quoting Act No. 50 of the Public Acts of 

1891 of Michigan)). Given those differences, McPherson is not binding precedent for an election 

system that was not challenged and a legal question that was not presented. 

Defendants’ argument that Williams controls is similarly flawed. 393 U.S. at 320. As an 

initial matter, Mandel v. Bradley, 432 U.S. 173, 176 (1977), makes clear that courts looking to 

apply summary affirmances must closely analyze the factual and legal issues presented to 

determine if they are identical. The Supreme Court explained that the “precedential significance 

of the summary action” must be “assessed in the light of all the facts in that case,” and the Court 

declined to apply a summary affirmance because facts were sufficient to distinguish the case at bar 

from the former case. Id. Yet here—with respect to Plaintiffs’ primary argument—they are not.10 

                                                 
10 Nor does the summary affirmance in Hitson v. Baggett control. 446 F. Supp. 674, 675–76 (M.D. 
Ala. 1978), aff’d without opinion, 580 F.2d 1051 (5th Cir. 1978); see Defs.’ Mot. to Dismiss at 8, 
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Nowhere in the district court’s decision in Williams does it address Plaintiffs’ primary 

constitutional claim: that a state may not discard votes for the President through the WTA method 

of allocating Electors in the same manner that, in Gray, votes were discarded at an intermediate 

step in a two-step election. The absence of such legal analysis is no surprise because Williams 

addressed the WTA method of allocating Electors at a significantly different time—a time, as in 

McPherson, when voters cast their vote for Electors as candidates listed on the ballot. See Ex. A 

at 4 (Plaintiffs brief on the merits in Williams, describing the Virginia ballot).11 

The Court should similarly reject Defendant’s attempt to rely on several non-binding trial 

court decisions. See, e.g., Conant v. Brown, 248 F. Supp. 3d 1014, 1025 (D. Or. 2017); Schweikert, 

                                                 
n.1. Each of the legal holdings in Hitson addressed an entirely different challenge than the one 
brought here. First, the plaintiffs in Hitson specifically challenged the apportionment of Electors 
to the states. Hitson, 446 F. Supp.at 675–76. Plaintiffs here do not. Second, the district court in 
Hitson expressly stated that there was no “contention that Alabama's electoral scheme for the 
selection of presidential electors operates” to “minimize or cancel out the voting strength of 
(minority voters),” and as a result, there was no discrimination. Id. at 676 (citation and internal 
quotation marks omitted). Here, Plaintiffs clearly contend, and allege, such facts. See e.g., Compl. 
¶¶ 1–5, 44–46, 67–105. And third, plaintiffs in Hitson “contend that the Constitution prohibits 
Alabama from selecting presidential electors by popular election.” Id. Plaintiffs here make no such 
argument. The Court did not address any other issues. 
11 Mandel also makes clear that courts reviewing summary affirmances should not read the lower 
court’s rationale as controlling, just the narrow final judgment. 432 U.S. at 176 (“Because a 
summary affirmance is an affirmance of the judgment only, the rationale of the affirmance may 
not be gleaned solely from the opinion below.”). This is especially true when the district court 
presents two rationales for upholding the judgment as the Williams court did—one of which, as 
noted, relied dispositively on the specific way Virginia elected Electors—which is materially 
different from South Carolina’s method. Williams, 288 F. Supp. at 627–28 (upholding Virginia’s 
electoral system because it was difficult for the court to see how votes for Electors were treated 
unequally, and because it found that the system resembled the election of Representatives, which 
the Supreme Court stated in Wesberry v. Sanders, 376 U.S. 1, 8 (1964) was constitutional and 
which Congress had “expressly countenanced”); see also Anderson v. Celebrezze, 460 U.S. 780, 
784 n.5 (1983) (“A summary disposition affirms only the judgment of the court below, and no 
more may be read into our action than was essential to sustain the judgment.”). The issue is not 
whether the Williams district court opinion addresses Plaintiffs’ claims here, but whether the 
Supreme Court’s summary affirmance necessarily settles the questions herein. 
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2016 WL 7046845; Williams v. North Carolina, No. 3:17-cv-265-MOC-DCK, 2017 WL 4936429, 

at *5 (W.D.N.C. Oct. 2, 2017), report and recommendation adopted, 2017 WL 4935858 

(W.D.N.C. Oct. 31, 2017).12 The predominantly pro se plaintiffs in those cases did not adequately 

air the relevant issues. For example, one pro se plaintiff “did not directly respond to Defendants’ 

motion [to dismiss],” and thus the district court determined that it “need not delve too deeply into 

the content of Plaintiff’s complaint.” Schweikert, 2016 WL 7046845, at *1-2. Moreover, none of 

those decisions addressed the critical distinction that South Carolina has set up its elector process 

as a two-step election for President. Those cases are not persuasive where Plaintiffs here have set 

forth the many reasons why Williams does not bar the Fourteenth Amendment claim based on 

Gray v. Sanders. 

Moreover, even if the Court were to agree with Defendants that South Carolina’s system 

should be viewed as a one-step election of an at-large, multi-member body, the summary 

affirmance in Williams does not control. That is because, even on this question, Williams has since 

been undermined by doctrinal shifts in the one person, one vote case law that stripped it of any 

lasting binding effect. Hicks v. Miranda, 422 U.S. 332, 344–45 (1975) (holding that “inferior 

federal courts” should not “adhere” to summary affirmances when subsequent doctrinal 

developments undermine the result).  

Indeed, Williams was decided before White v. Regester struck down a county’s use of a 

multi-member at-large election system. 412 U.S. at 768. White therefore fundamentally shifted the 

legal landscape. Moreover, part of the district court’s rationale in Williams was that Congress 

“expressly countenanced” at-large elections for congressional representatives. Williams, 288 F. 

Supp. at 628. That rationale no longer exists. Congress changed federal law to require that all states 

                                                 
12 Unpublished case law attached as Ex. B.  
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with two or more Representatives hold all Congressional elections through single-member 

districts. See 2 U.S.C. § 2c.13 Congress did so for good reason: “a primary motivation” for 

Congress’s move to single-member districts was a “fear[] [that] Southern states might resort to 

multimember congressional districts to dilute minority (that is, black) voting power.” Pildes and 

Donaghue, Cumulative Voting in the United States, U. Chi. Law Forum at 251 n.43. All of these 

changes do more than render outdated the district court’s conclusion in Williams that statewide, 

multi-member elections comply with the Equal Protection Clause because they purport to weight 

each vote equally; they also undermine the weight of the Supreme Court’s summary affirmance. 

Further, Williams has also been undermined because the district court in Williams applied 

an “invidiousness” standard that has since been modified. Williams specifically held that “in a 

democratic society the majority must rule, unless the discrimination is invidious,” 288 F. 

Supp. 627, but Bush dispensed with invidiousness as a necessary intent requirement.14 In its place, 

that Court stated that “the State may not, under the Equal Protection Clause, value one person’s 

vote over that of another by later arbitrary and disparate treatment,” and it did not look at anything 

that could be described as an intent to discriminate. 531 U.S. at 104–05; see also id. at 107 (“the 

idea that one group can be granted greater voting strength than another is hostile to the one man, 

one vote basis of our representative government”). If that straightforward principle is applied, then 

a statewide, multi-member, winner-take-all election in a large state like South Carolina is 

                                                 
13 This change in statutory law mirrors the evolution in constitutional law. If the federal law were 
repealed and South Carolina attempted to elect its seven U.S. Representatives via a single 
statewide, multi-member election and then sent a delegation of seven Republican House Members 
to Congress, there is little doubt in light of Supreme Court pronouncements that courts would find 
that system unconstitutional because it afforded millions of Democrats no representation. 
14 “Invidious discrimination” at the time of Williams entailed some level of “intentional” or 
“purposeful” discrimination. Such a restrictive view of the element of invidiousness has also 
evolved. See Washington v. Davis, 426 U.S. 229, 242 (1974) (“[A]n invidious discriminatory 
purpose in application of a statute may often be inferred from the totality of the relevant facts....”). 
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necessarily unconstitutional. Such a system—like that in Bush v. Gore—purports to initially count 

all the votes equally, but, after certifying the final tally, South Carolina then arbitrarily grants the 

votes for the plurality winner “greater voting strength” than any other group by maximizing the 

representation of those votes and canceling out the strength of all others. 

In short, there is no question that, viewing South Carolina’s election as one for President, 

it is unconstitutional under Gray v. Sanders; but even if one adopts Defendants’ frame of the 

election as one for an at-large, multi-member body of Electors, neither history nor precedent save 

it from constitutional invalidation under the Equal Protection Clause.  

C. South Carolina’s WTA Violates Plaintiffs’ First and Fourteenth Amendment 
Associational Rights. 

 South Carolina’s WTA method not only implicates Fourteenth Amendment rights, it also 

burdens Plaintiffs’ First Amendment rights, requiring this Court to carefully assess South 

Carolina’s interests in limiting Plaintiffs’ rights by employing the WTA method. Burdick v. 

Takushi, 504 U.S. 428, 434 (1992) (quoting Anderson, 460 U.S. at 788–89). In evaluating a 

constitutional challenge to a state election law which impinges Plaintiffs’ associational rights, the 

court must weigh the “‘character and magnitude’” of the injury with the rights protected by the 

First and Fourteenth Amendments. Burdick, 504 U.S. at 434 (quoting Anderson, 460 U.S. at 789). 

The Court “must then identify and evaluate the precise interest put forward by the State as 

justifications for the burden imposed by its rule.” Anderson, 460 U.S. at 789. This standard is 

intended to be flexible, because “no bright line separates permissible election-related regulation 

from unconstitutional infringements on First Amendment freedoms.” Timmons v. Twin Cities Area 

New Party, 520 U.S. 351, 359 (1997).  

Plaintiffs outline their alleged constitutional harms in the Complaint, yet Defendants fail 

to advance any state interest. The Complaint alleges that the WTA “violates the First Amendment 
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because of the burdens that it places on the right of association and on the right to have a voice in 

presidential elections through casting a vote.” Compl. ¶ 15. In addition, the Complaint outlines 

that the WTA system limits Plaintiffs’ ability to express their political preference through a 

meaningful vote for the Democratic or third-party candidate. Compl. ¶ 58. Similarly, the WTA 

system marginalizes the Democratic and third-party voters in South Carolina because candidates 

from major political parties rarely hold campaign events in South Carolina once they are selected 

by their parties in the primary. Compl. ¶ 60.  As the Supreme Court has recognized, membership 

in a political party means little if the members of that party are denied an equal, full, and effective 

opportunity to participate in the political process. Rhodes, 393 U.S. at 31 (“The right to form a 

party for the advancement of political goals means little if a party can be kept off the election ballot 

and thus denied an equal opportunity to win votes.”); Reynolds v. Sims, 377 U.S. 533, 565 (1964) 

(noting that “each and every citizen has an inalienable right to full and effective participation in 

the political process”) (emphasis added). “[T]he right to vote is heavily burdened if that vote may 

be cast only for one of the two parties at a time when other parties are clamoring for a place on the 

ballot.” Rhodes, 393 U.S. at 29. In short, the WTA method ensures that the dominant party has a 

monopoly on the state’s votes in the second stage of the Presidential election—the only time when 

effective votes for President can actually be cast—and eliminates all practical opportunity for non-

dominant party voters in South Carolina to effectively voice their preference for President.  

South Carolina’s WTA method also discourages participation in non-dominant political 

parties through voting or otherwise. This is so because the preordained outcome of the electoral 

votes in traditionally one-party dominant states provides little incentive for non-dominant party 

voters to exercise their right to vote. See Compl. ¶¶ 55–63. But, as the Supreme Court has 

articulated, “the primary values protected by the First Amendment—‘a profound national 
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commitment to the principle that debate on public issues should be uninhibited, robust, and wide-

open,’ are served when election campaigns are not monopolized by the existing political parties.” 

Anderson, 460 U.S. at 794. Supreme Court precedent makes clear that associational rights are 

implicated where state action influences the collective propensity to engage in the political process. 

Nat’l Ass’n for Advancement of Colored People v. State of Ala. ex rel. Patterson, 357 U.S. 449, 

462–63 (1958). Here, the WTA method discourages uninhibited, robust, and wide-open political 

debate by discounting and discouraging the voices of minority and third-party voters.  

Because Plaintiffs’ have articulated a First Amendment violation, Defendants must provide 

South Carolina’s justification for the “burden imposed by its rule.” Anderson, 460 U.S. at 789. 

Instead, Defendants respond by arguing that Plaintiffs have failed to state a cognizable claim 

because Plaintiffs are able to exercise their right to vote, but simply dispute the effectiveness of 

the vote. Defs.’ Mot. to Dismiss at 14–15. Defendants misunderstand the First Amendments’ 

protections. As the Supreme Court has articulated, the First Amendment protects an individual’s 

right to a full and effective vote, in addition to protecting an individual’s right to associate with 

and speak on political issues of his or her choice. Kusper v. Pontikes, 414 U.S. 51, 58 (1973). The 

fact that that WTA does not entirely deprive members of minority parties of the opportunity to 

vote does not make it constitutional. See id. (finding that a restriction on primary voting violated 

the First Amendment even though it did not “deprive [voters] of all opportunities to associate with 

the political party of their choice”). Rather, the inquiry concerns the manner and degree to which 

the regulation burdens the “prime objective” of associating with others in the exercise of political 

power. Id. 

Defendants otherwise make no attempt to justify use of the WTA method, let alone identify 

interests that would compensate for the substantial burden on Plaintiffs’ First Amendment rights. 
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And South Carolina’s state interests in regulating Presidential elections are entitled to less 

deference than statewide election laws because “the State has a less important interest in regulating 

Presidential elections than statewide or local elections, because the outcome of the former will be 

largely determined by voters beyond the State’s boundaries.” Anderson, 460 U.S. at 795. Because 

Defendants have not even attempted to identify a state interest that outweighs the burden the WTA 

method places on South Carolinians’ associational and expressive rights, the Court should deny 

their Motions to Dismiss.  

D. South Carolina’s WTA Violations Section 2 of the Voting Rights Act. 

Section 2 of the Voting Rights Act “provides that states may not impose or apply electoral 

voting practices or procedures that ‘result in a denial or abridgement of the right of any citizen of 

the United States to vote on account of race or color.’” Backus v. South Carolina, 857 F. Supp. 2d 

553, 565 (D.S.C.), aff’d, 568 U.S. 801 (2012) (quoting 42 U.S.C. § 1973(a)) (emphasis added; 

alteration omitted) (Duffy, J.). “[T]he focus of § 2 is on the effect that [an] apportionment scheme 

has on the opportunity for members of a political minority to elect representatives of their choice,” 

and Congress has “expressly repudiated an intent requirement that had previously applied.” Id. 

(citations omitted; emphasis added). “Ultimately, the right to ‘undiluted’ voting strength in Section 

2 is a guarantee” that African-Americans and certain other minority groups must have “the 

opportunity to exercise an electoral power that is commensurate with [their] population in the 

relevant jurisdiction.” Hall v. Virginia, 385 F.3d 421, 429 (4th Cir. 2004). In other words, if a 

covered minority group is sufficiently large and politically cohesive in the relevant jurisdiction, it 

must have “the opportunity to ‘dictate electoral outcomes independently’ of other voters in the 

jurisdiction.” Id. at 430 (quoting Voinovich v. Quilter, 507 U.S. 146, 154 (1993)).  

Here, the vote dilution caused by South Carolina’s WTA rules is a mathematical certainty, 

and Plaintiffs have alleged detailed facts showing that they meet each of the three required 
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preconditions to bring a Section 2 claim to trial laid out in Thornburg v. Gingles, 478 U.S. 30, 48–

51 (1986); see Compl. at ¶¶ 83–110. In short, Plaintiffs allege that African-Americans make up 

approximately 27% of South Carolina’s voting-age population, id. at ¶¶ 85–86, and approximately 

95% of South Carolina’s African-American population consistently votes for Democratic 

candidates, id. at ¶ 91. This means that, since South Carolina appoints nine Presidential electors 

through a statewide election, South Carolina’s African-American voters would be able to appoint 

two electors with no help from white voters if they had “the opportunity to exercise an electoral 

power that is commensurate with [their] population in the relevant jurisdiction.” Hall, 385 F.3d at 

429. Thanks to South Carolina’s WTA rules, they do not have that opportunity. As a result, for the 

past four decades, South Carolina has appointed zero electors to vote for a minority-preferred 

candidate in the second stage of the election, Compl. at ¶¶ 46–47, and the white-preferred 

Republican candidate has had a monopoly on the state’s 82 electors during that time.  

Defendants do not contest that South Carolina’s WTA rules have had the effect of silencing 

South Carolina’s African-American voices during the second stage of the Presidential election, 

nor do Defendants really dispute that Plaintiffs have alleged facts sufficient to meet the three 

Gingles preconditions. See generally, Defs’ Mot. to Dismiss at 16–17. Defendants also do not 

assert that South Carolina’s WTA rules are somehow beyond the scope of the VRA. Id.; see also 

Chisom v. Roemer, 501 U.S. 380, 392 (1991) (holding that Section 2 encompasses “[e]very 

election in which registered electors are permitted to vote”) (citation and quotation marks omitted). 

Rather, Defendants ask the Court to ignore Plaintiffs’ Gingles allegations and conclude without 

further factual analysis that “Plaintiffs’ Complaint is premised not on racial discrimination but on 

. . . their stated preference for voting for Democratic candidates.” Defs’ Mot. to Dismiss at 17. In 

other words, Defendants argue the cause of Plaintiffs’ harm relates to partisanship rather than race.  
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Defendants’ argument, if accepted, would make it virtually impossible for any Section 2 

case to advance where an African-American-preferred candidate happens to be from a major party. 

That is not the law in South Carolina; the Fourth Circuit Court of Appeals has already considered 

and rejected Defendants’ argument. See United States v. Charleston Cty., S.C., 365 F.3d 341, 347–

49 (4th Cir. 2004). In Charleston City, “[t]he crux of the [defendant]’s argument, from the outset 

of [the] litigation, [had] been that voting in Charleston County is polarized as a result of 

partisanship rather than race,” and the defendants argued that causation should be evaluated under 

the third Gingles factor rather than as one of many aspects of “the wide-ranging, [and] fact-

intensive” totality-of-the-circumstances test that must be applied at trial. Id. at 347–48. The Fourth 

Circuit disagreed: “[T]he approach most faithful to the Supreme Court’s case law is one that treats 

causation as irrelevant in the inquiry into the three Gingles preconditions, but relevant in the 

totality of circumstances inquiry.” Id. “By expanding the inquiry into the 

third Gingles precondition to ask not merely whether, but also why, voters are racially polarized, 

the County would convert the threshold test into precisely the wide-ranging, fact-intensive 

examination it is meant to precede.” Id. at 348.  

A motion to dismiss is simply not the place for Defendants to make this argument. Once a 

plaintiff establishes the Gingles factors, “a court must undertake a searching practical evaluation 

of the past and present reality, which demands a comprehensive, not limited, canvassing of relevant 

facts.” Id. (citations omitted); see also Goosby v. Town Bd. of Town of Hempstead, N.Y., 180 F.3d 

476, 492 (2d Cir. 1999) (“The Supreme Court has made it clear that resolution of the question of 

vote dilution is a fact intensive enterprise to be undertaken by the district court.”). “It is this 

inclusive examination of the totality of the circumstances that is tailor-made for considering why 

voting patterns differ along racial lines.” Charleston Cty., 365 F.3d at 348. 
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The two cases that Defendants cite in support of their argument—dicta from a three-

member plurality decision and a case from a different circuit—both predate Charleston City and 

do not reflect the law of South Carolina. See Bush v. Vera, 517 U.S. 952, 968 (1996) (O’Connor, 

J.); League of United Latin Am. Citizens (LULAC), Council No. 4434 v. Clements, 999 F.2d 831, 

850–51 (5th Cir. 1993). In fact, the Fourth Circuit specifically rejected the approach taken in 

LULAC and instead followed “the majority of our sister circuits” on the issue of causation. 

Charleston Cty., 365 F.3d at 348. And, even if the cases Defendants’ relied on actually applied, 

they do not help the Defendants—both cases went to trial and were being reviewed on a full 

evidentiary record. See generally Vera, 517 U.S. 952 (discussing “the evidence” throughout); see 

also LULAC, 999 F.2d at 868 (discussing “[t]he evidence presented at trial”). 

At trial, Plaintiffs will “demonstrate an actual [Section 2] violation” by showing “that, 

under the totality of the circumstances, the State’s challenged electoral scheme has the effect of 

diminishing or abridging the voting strength of the protected class.” Id. (emphasis added; citations 

and alterations omitted). But, for the time being, Plaintiffs’ detailed allegations regarding each of 

the Gingles factors—and Plaintiffs’ additional “totality of the circumstances” allegations—are 

sufficient to satisfy the “preliminary” Gingles inquiry and establish that South Carolina’s WTA 

“at-large system potentially violates § 2.” Id.; see also Jenkins v. Red Clay Consol. Sch. Dist. Bd. 

of Educ., 4 F.3d 1103, 1135 (3d Cir.1993) (“[I]t will be only the very unusual case in which the 

plaintiffs can establish the existence of the three Gingles factors but still have failed to establish a 

violation of § 2 under the totality of circumstances.”). 

IV. CONCLUSION 

For these reasons, Defendants’ Motions to Dismiss should be denied. 

 
 

2:18-cv-00510-PMD     Date Filed 05/31/18    Entry Number 24     Page 35 of 36



30 

Dated: May 31, 2018 
 
      Respectfully submitted, 
 

/s/Richard A. Harpootlian    
Richard A. Harpootlian (Fed. ID. No. 1730) 
Christopher P. Kenney (Fed. ID No. 11314) 
RICHARD A. HARPOOTLIAN, P.A. 
1410 Laurel Street 
Post Office Box 1040 
Columbia, South Carolina 29202 
Telephone: (803) 252-4848 
Fax: (803) 252-4810 
rah@harpootlianlaw.com 
cpk@harpootlianlaw.com 
 
Randall L. Allen (admitted pro hac vice) 
Cassandra K. Johnson (admitted pro hac vice) 
ALSTON & BIRD LLP 
1201 W. Peachtree Street 
Atlanta, Georgia 30309 
Tel.: 404-881-7000 
Fax: 404-881-7777 
Randall.Allen@alston.com 
Cassie.Johnson@alston.com 

  
 ATTORNEYS FOR THE PLAINTIFFS 

  
 

2:18-cv-00510-PMD     Date Filed 05/31/18    Entry Number 24     Page 36 of 36



Baten v. McMaster, C/A No.: 2:18-cv-00510-PMD (D.S.C.) 
Plaintiffs’ Opposition to Governor McMaster and Secretary Hammond’s  
Motions to Dismiss the Complaint 
 

 

 

 

 

 

 

 

 

 

EXHIBIT A 
(Plaintiff’s Br. Before Hr’g Upon the Merits, 

Williams v. Virginia State Board of Elections, C.A. 
No. 4768-A (E.D. Va. May 24, 1968). 
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United States District Court,
W.D. Virginia,

CHARLOTTESVILLE DIVISION.

Robert Schweikert, Plaintiff,
v.

Mark R. Herring, et al., Defendants.

Case No. 3:16-CV-00072
|

Signed 12/02/2016

Attorneys and Law Firms

Roger Schweikert, Ruckersville, VA, pro se.

Anna Tillie Birkenheier, Joshua David Heslinga, Office of
the Attorney General, Richmond, VA, for Defendants.

MEMORANDUM OPINION

NORMAN K. MOON, UNITED STATES DISTRICT
JUDGE

*1  This matter, in which Robert Schweikert (“Plaintiff”)
challenges the constitutionality of Virginia's selection
of presidential electors, is now before the Court upon
Defendants' Motion to Dismiss, (dkt. 18), filed on October
26, 2016. A Roseboro Notice was sent to Plaintiff on
that same day, informing Plaintiff that if he did not
respond to the motion within twenty-one days, “the Court
may dismiss the case for failure to prosecute.” (Dkt. 20).
Plaintiff did not directly respond to Defendants' motion,
but he did file an Emergency Motion for Rehearing, (dkt.
22), as well as a Motion for Recusal, (dkt. 24), the contents
of which responded to some of Defendants' arguments.

Because Plaintiff is proceeding pro se, the Court will
construe Plaintiff's subsequent motions as responsive to
Defendants' Motion to Dismiss. Accordingly, Plaintiff's
case will not be dismissed for failure to prosecute.
Nevertheless, Defendants' motion will be granted, and
Plaintiff's case will be dismissed because it fails to state
a claim upon which relief can be granted by this Court.
The precise issue contained in Plaintiff's complaint was
previously litigated, dismissed, and affirmed summarily
by the Supreme Court. Williams v. Virginia State Bd.

of Elections, 288 F. Supp. 622 (E.D. Va. 1968) (3 judge
court), aff'd per curiam, 393 U.S. 320 (1969), reh'g denied,
393 U.S. 1112 (1969). This Court lacks the authority
to reach a conclusion that directly contradicts the
Supreme Court's own jurisprudence—which is precisely
what Plaintiff's complaint would ask this Court to do.
Accordingly the case must be dismissed.

I. LEGAL STANDARD

A motion to dismiss pursuant to Fed. R. Civ. P. 12(b)
(6) tests the legal sufficiency of a complaint to determine
whether the plaintiff has properly stated a claim; “it does
not resolve contests surrounding the facts, the merits of a
claim, or the applicability of defenses.” Republican Party
of North Carolina v. Martin, 980 F.2d 943, 952 (4th Cir.
1992). Although a complaint “does not need detailed
factual allegations, a plaintiff's obligation to provide the
‘grounds' of his entitle[ment] to relief requires more than
labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007) (internal citations
omitted).

A court need not “accept the legal conclusions drawn
from the facts” or “accept as true unwarranted inferences,
unreasonable conclusions, or arguments.” Eastern Shore
Markets, Inc. v. J.D. Assocs. Ltd. P'ship, 213 F.3d
175, 180 (4th Cir. 2000). “Factual allegations must be
enough to raise a right to relief above the speculative
level,” Twombly, 550 U.S. at 555, 127 S.Ct. 1955, with
all allegations in the complaint taken as true and all
reasonable inferences drawn in the plaintiff's favor. Chao
v. Rivendell Woods, Inc., 415 F.3d 342, 346 (4th Cir. 2005).
Rule 12(b)(6) does “not require heightened fact pleading
of specifics, but only enough facts to state a claim to relief
that is plausible on its face.” Twombly, 550 U.S. at 570.
Consequently, “only a complaint that states a plausible
claim for relief survives a motion to dismiss.” Ashcroft v.
Iqbal, 556 U.S. 662, 679 (2009).

II. BACKGROUND

*2  Article II of the United States Constitution establishes
the basic parameters by which the President of the
United States is elected by the Electoral College, but it
grants considerable discretion to the states to determine
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how to select electors. It states, “Each State shall
appoint, in such a Manner as the Legislature thereof
may direct, a Number of Electors ....” U.S. Const. art.
II, § 1, cl. 2. Throughout our nation's history, states
have experimented with different procedures for selecting
electors. Methods that have been used include, but are
not limited to: (1) creating electoral districts, with one
Elector chosen by the voters of each district; (2) selecting
electors by congressional district, with the remaining
two electors selected by the statewide popular vote;
(3) selecting electors by congressional district, with the
remaining two electors chosen by the other electors; (4)
tasking the state legislature with selecting electors; and (5)
selecting electors by statewide popular vote. Today, forty-
eight states use a “winner-take-all” approach. Each state
conducts a statewide election, and the candidate who wins
the plurality of votes in that state sends their entire slate

of electors to the Electoral College. 1

Plaintiff asks the Court to upend over two
centuries of electoral practice and declare that
Virginia's winner-take-all method for selecting electors,
see Va. Code §§ 24.2-202, 24.2-203, violates the
First Amendment, Fourteenth Amendment, Twelfth
Amendment, Seventeenth Amendment, and the Section
2 of the Voting Rights Act of 1965. (Dkt. 1 ¶¶ 66, 73,
94, 106). The general thrust of Plaintiff's voluminous
complaint is that: (1) James Madison, the “father of
the Constitution” preferred a district system for selecting
electors, (id. ¶¶ 10–13); (2) the Seventeenth Amendment
dictates that electors be chosen by the members of the
district they represent, (id. ¶ 13); (3) Virginia's winner-
take-all system violates protected First Amendment
speech and association rights, as incorporated through
the Fourteenth Amendment, (id. ¶¶ 60–73); (4) Virginia's
winner-take-all system violates its authority under Article
II, (id. ¶¶ 74–78); and (5) Virginia's winner-take-all system
violates the constitutional right to vote, as discussed in
Reynolds v. Sims, 377 U.S. 533, 554–55, (id. ¶¶ 79–81, 90–
110).

III. ANALYSIS

Considering existing case law, the Court need not delve
too deeply into the content of Plaintiff's complaint because
it does not create a “plausible claim for relief.” Ashcroft
v. Iqbal, 556 U.S. 662, 679 (2009). In 1968, a three-
judge panel from the United States District Court for

the Eastern District of Virginia heard a nearly identical
case challenging the constitutionality of Virginia's winner-
take-all system for selecting electors. Williams v. Virginia
State Bd. of Elections, 288 F. Supp. 622 (E.D. Va. 1968)
(3 judge court), aff'd per curiam, 393 U.S. 320 (1969),
reh'g denied, 393 U.S. 1112 (1969). In Williams, the
panel unequivocally declared Virginia's system of selecting
electors constitutional. Williams, 288 F. Supp. at 629
(“Virginia's design for selecting presidential electors does
not disserve the Constitution ....”). The Williams decision
was affirmed per curiam by the United States Supreme
Court. Williams v. Virginia State Bd. of Elections, 393 U.S.
320 (1969), reh'g denied, 393 U.S. 1112 (1969).

Summary affirmances “prevent lower courts from coming
to opposite conclusions on the precise issues presented
and necessarily decided by those actions.” Mandel v.
Bradley, 432 U.S. 173, 176 (1977). However, “[s]ummary
[decisions] lose their binding force when ‘doctrinal
developments' illustrate that the Supreme Court no longer
views a question as unsubstantial, regardless of whether
the Court explicitly overrules the case.” Bostic v. Schaefer,
760 F.3d 352, 373 (4th Cir. 2014) (quoting Hicks v.
Miranda, 422 U.S. 322, 344 (1975)).

This Court may not come to “opposite conclusions on
the precise issues presented and necessarily decided”
in Williams. Mandel, 432 U.S. at 176. Because the
Williams decision concerned the precise issues presented
in the instant case—i.e. the constitutionality of Virginia's
winner-take-all system for selecting electors—any ruling
in Plaintiff's favor would run afoul of Supreme Court
precedent. The Court is not aware of any subsequent
Supreme Court decisions that undermine the validity
of Williams. To the contrary, the Supreme Court has
reaffirmed the discretion of state legislatures to select
their own method for selecting electors. Bush v. Gore, 531
U.S. 98, 104 (2000) (per curiam) (“[T]he state legislature's
power to select the manner for appointing electors is
plenary.” (citing McPherson v. Blacker, 146 U.S. 1, 35
(1892))). Accordingly, the Court is not permitted to reach
a conclusion opposite the precise issues presented in
Williams, and Plaintiff fails to state a claim upon which
this Court can grant relief. Defendants' motion to dismiss
the case pursuant to Rule 12(b)(6) must be granted.

IV. CONCLUSION
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*3  Based on the foregoing, Defendants' Motion to
Dismiss will be granted and the case will be dismissed with
prejudice. In the absence of subsequent Supreme Court
case law, the decision in Williams is binding, and thus,
Plaintiff's complaint fails to state a claim upon which relief
could be granted by this Court.

An appropriate Order will issue, and the Clerk of the
Court is hereby directed to send a certified copy of this
Memorandum Opinion to Plaintiff, Defendants, and all
counsel of record.

All Citations

Slip Copy, 2016 WL 7046845

Footnotes
1 Maine and Nebraska select electors by congressional district, and the remaining two electors are awarded to the

candidate who earns a plurality of the statewide vote.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Charlotte Division.
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James Bernier, Jr., North Carolina Department of Justice,
Raliegh, NC, Jeremy David Lindsley, NC Department of
Justice, Raleigh, NC, for Defendants.

AMENDED ORDER

Max O. Cogburn Jr., United States District Judge

*1  THIS MATTER is before the Court on review of
a Memorandum and Recommendation (#38) issued in
this matter. In the Memorandum and Recommendation,
the magistrate judge advised the parties of the right to
file objections within 14 days, all in accordance with 28,
United States Code, Section 636(b)(1)(c). Objections have
been filed within the time allowed.

I. Applicable Standard
The Federal Magistrates Act of 1979, as amended,
provides that “a district court shall make a de novo
determination of those portions of the report or specific
proposed findings or recommendations to which objection
is made.” 28 U.S.C. § 636(b)(1); Camby v. Davis, 718
F.2d 198, 200 (4th Cir. 1983). However, “when objections
to strictly legal issues are raised and no factual issues
are challenged, de novo review of the record may be
dispensed with.” Orpiano v. Johnson, 687 F.2d 44, 47 (4th
Cir. 1982). Similarly, de novo review is not required by
the statute “when a party makes general or conclusory

objections that do not direct the court to a specific
error in the magistrate judge's proposed findings and
recommendations.” Id. Moreover, the statute does not
on its face require any review at all of issues that are
not the subject of an objection. Thomas v. Arn, 474
U.S. 140, 149 (1985); Camby v. Davis, 718 F.2d at 200.
Nonetheless, a district judge is responsible for the final
determination and outcome of the case, and accordingly
the Court has conducted a careful review of the magistrate
judge's recommendation.

II. Discussion
The Court has given careful consideration to each
Objection contained both in “Plaintiff's Objection” (#40)
and in the plaintiff's Addendum (#41). While the Court
notes that plaintiff is proceeding pro se, he states that he
is a retired attorney. In conducting a de novo review as
warranted, the Court joins in Judge Keesler's observation
that “Plaintiff, although a retired attorney, is ignoring
ample binding legal precedent that prevents this Court
from allowing him any of the relief he seeks.” M&R
(#38) at 10. While it is clear from both the Objections
and the Addendum that plaintiff disagrees with Judge
Keesler's recommendation that this action be dismissed,
the objections are at best general or conclusory objections
that mirror plaintiff's earlier pleadings and do not direct
this Court to any precise error committed by Judge
Keesler. The Court has, however, carefully considered
the contentions of the Amended Complaint (#3) and the
Motion to Dismiss (#19). The Court fully concurs in
Judge Keesler's determination that plaintiff has failed to
state a plausible claim for relief as the remedy he seeks
from this Court—which is mandating that North Carolina
adopt a pro-rata system for presidential electors rather
than a winner-take-all scheme—is decisively foreclosed
by binding precedent. M&R at 8-10; see McPherson v.
Blacker, 146 U.S. 1 (1892); Bush v. Gore, 531 U.S. 98
(2000).

After such careful review, the Court determines that
the recommendation of the magistrate judge is fully
consistent with and supported by current and binding
case law. Further, the factual background and recitation
of issues is supported by the applicable pleadings. Based
on such determinations, the Court will fully affirm the
Memorandum and Recommendation and grant relief in
accordance therewith.
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ORDER

*2  IT IS, THEREFORE, ORDERED that
the Memorandum and Recommendation (#38) is
AFFIRMED, the defendant's Motion to Dismiss (#19) is
GRANTED, and this action is DISMISSED. Plaintiff's

Motion for Summary Judgment (#26) is DENIED as
moot.

All Citations

Slip Copy, 2017 WL 4935858

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM AND RECOMMENDATION

David C. Keesler, United States Magistrate Judge

*1  THIS MATTER IS BEFORE THE COURT
on Defendants' “Motion To Dismiss” (Document
No. 19) and “Plaintiff's Motion For Summary
Judgment” (Document No. 26). These motions have
been referred to the undersigned Magistrate Judge
pursuant to 28 U.S.C. § 636(b), and are now ripe for
disposition. Having carefully considered the arguments,
the record, and the applicable authority, the undersigned
will respectfully recommend that the motion to dismiss be
granted and the motion for summary judgment be denied
as moot.

I. BACKGROUND

Ronald C. Williams (“Plaintiff”), appearing pro
se, initiated this action with the filing of a
“Complaint” (Document No. 1) on May 18, 2017.
Plaintiff then filed an “Amended Complaint” (Document
No. 3) pursuant to Fed.R.Civ.P. 15 (a)(1) on May
23, 2017. The Amended Complaint names the State of

North Carolina, the North Carolina Department of State,
and the NC State Board of Election as “Defendants”
in this action and seeks declaratory relief from this
Court. (Document No. 3). Specifically, Plaintiff asks this
Court to declare that: the “winner-take-all” and “vote
inequality” methods he attributes to the process by which
the Electoral College elects a President and Vice President
of the United States violate the Fifth and Fourteenth
Amendments to the United States Constitution; a “pro
\rata” method would be constitutional; “the results of the
2016 presidential and vice-presidential election are null
and void ab initio;” and that Defendants must re-calculate
the 2016 votes for President and Vice-President using the
“pro rata” method. (Document No. 3, p.4).

Defendants' “Motion To Dismiss” (Document No. 19)
was filed on July 18, 2017. The pending motion asserts that
dismissal is appropriate pursuant to Fed.R.Civ.P. 12(b)
(1), (4), (5), (6), and (7) on the grounds that:

1. The Eleventh Amendment bars the Complaint;

2. Plaintiff lacks standing;

3. Plaintiff has failed to state a claim for which relief can
be granted in that Plaintiff has failed to state a claim
cognizable under applicable law; and

4. This matter is now moot.

(Document No. 19, pp.1-2). Defendants' “Memorandum
Of Law ...” focuses on arguments for dismissal pursuant
to Rule 12(b)(1) and (6). (Document No. 20). “Plaintiff's
Response ...” (Document No. 23) was filed on July 28,
2017; and “Defendants' Reply ...” (Document No. 24) was
filed on August 3, 2017.

“Plaintiff's Motion for Summary Judgment” (Document
No. 26) was filed on August 28, 2017. Defendants' Joint
Response In Opposition ...” (Document No. 27) was
filed on September 8, 2017; and Plaintiff's “... Reply
Brief” (Document No. 33) was filed on September 27,
2017.

“Plaintiff's Motion To Amend” (Document No. 35) was
filed on September 29, 2017, and has been denied by the
Court.

The pending motions are now ripe for review and a
recommendation to the Honorable Max O. Cogburn, Jr.
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II. STANDARD OF REVIEW

The plaintiff has the burden of proving that subject
matter jurisdiction exists. See Richmond, Fredericksburg
& Potomac R.R. Co. v. United States, 945 F.2d 765,
768 (4th Cir. 1991). The existence of subject matter
jurisdiction is a threshold issue the court must address
before considering the merits of the case. Jones v. Am.
Postal Workers Union, 192 F.3d 417, 422 (4th Cir. 1999).
When a defendant challenges subject matter jurisdiction
pursuant to Fed.R.Civ.P. 12(b)(1), “the district court is
to regard the pleadings as mere evidence on the issue,
and may consider evidence outside the pleadings without
converting the proceeding to one for summary judgment.”
Richmond, 945 F.2d at 768. The district court should
grant the Rule 12(b)(1) motion to dismiss “only if the
material jurisdictional facts are not in dispute and the
moving party is entitled to prevail as a matter of law.” Id.
See also, Evans v. B.F. Perkins Co., 166 F.3d 642, 647 (4th
Cir. 1999).

*2  A motion to dismiss pursuant to Fed.R.Civ.P. 12(b)
(6) tests the “legal sufficiency of the complaint” but
“does not resolve contests surrounding the facts, the
merits of a claim, or the applicability of defenses.”
Republican Party of N.C. v. Martin, 980 F.2d 943, 952
(4th Cir. 1992); Eastern Shore Markets, Inc. v. J.D. Assoc.
Ltd. Partnership, 213 F.3d 175, 180 (4th Cir. 2000). A
complaint attacked by a Rule 12(b)(6) motion to dismiss
will survive if it contains “enough facts to state a claim
to relief that is plausible on its face.” Ashcroft v. Iqbal,
556 U.S. 662, 697, 129 S.Ct. 1937, 173 L.Ed.2d 868
(2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)); see
also, Robinson v. American Honda Motor Co., Inc.,
551 F.3d 218, 222 (4th Cir. 2009). “A claim has facial
plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged.” Iqbal,
556 U.S. at 678, 129 S.Ct. 1937. “Threadbare recitals
of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Id.

The Supreme Court has also opined that

Federal Rule of Civil Procedure 8(a)(2) requires only
“a short and plain statement of the claim showing that
the pleader is entitled to relief.” Specific facts are not

necessary; the statement need only “ ‘give the defendant
fair notice of what the ... claim is and the grounds
upon which it rests.’ ” In addition, when ruling on
a defendant's motion to dismiss, a judge must accept
as true all of the factual allegations contained in the
complaint.

Erickson v. Pardus, 551 U.S. 89, 93-94, 127 S.Ct. 2197,
167 L.Ed.2d 1081 (2007) (quoting Twombly, 550 U.S. at
555-56, 127 S.Ct. 1955).

“Although for the purposes of this motion to dismiss we
must take all the factual allegations in the complaint as
true, we are not bound to accept as true a legal conclusion
couched as a factual allegation.” Papasan v. Allain, 478
U.S. 265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209 (1986).
The court “should view the complaint in the light most
favorable to the plaintiff.” Mylan Labs, Inc. v. Matkar, 7
F.3d 1130, 1134 (4th Cir. 1993).

III. DISCUSSION

As stated in one of the cases cited by Defendants:
“[c]onsidering existing case law, the Court need not
delve too deeply into the content of Plaintiff's complaint
because it does not create a ‘plausible claim for relief.’
” Schweikert v. Herring, 2016 WL 7046845, at *2 (W.D.
Va. Dec. 2, 2016) (quoting Iqbal, 556 U.S. at 679, 129
S.Ct. 1937). Even viewing the Amended Complaint in the
light most favorable to Plaintiff, the undersigned finds
Defendants' arguments for dismissal to be compelling.
Defendants' briefs are thorough and well-supported by
relevant legal authority. (Document Nos. 20 and 24). In
contrast, “Plaintiff's Response ...” fails to cite any legal
authority to support his claims, and fails to mention, much
less distinguish, any of the authority cited by Defendants.
(Document No. 23). Although Plaintiff is appearing pro
se, he has repeatedly stated that he is a retired attorney. See
(Document No. 3, p.4; Document No. 23, p.5; Document
No. 26, p.2).

As suggested above, Defendants briefing in this matter
is particularly well done and will be adopted in large
part in this discussion. See (Document Nos. 20 and 24).
First, Defendants' “Memorandum Of Law ...” provides an
instructive statement of the case that helps set the context
of this lawsuit. (Document No. 20).
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Pursuant to Article II of the Constitution of the United
States, the President of the United States is to be elected
by Electors appointed by the States.

The executive Power shall be vested
in a President of the United States
of America. He shall hold his Office
during the Term of four Years, and,
together with the Vice President,
chosen for the same Term, be
elected, as follows. Each State shall
appoint, in such Manner as the
Legislature thereof may direct, a
Number of Electors, equal to the
whole Number of Senators and
Representatives to which the State
may be entitled in the Congress:
but no Senator or Representative, or
Person holding an Office of Trust or
Profit under the United States, shall
be appointed an Elector.

*3  U.S. Const. art. II, § 1, cl 1 & 2. The Twelfth
Amendment to the Constitution of the United States
sets out the manner in which the Electors appointed by
the States are to cast their votes for President and Vice
President.

The Electors shall meet in their
respective states and vote by ballot
for President and Vice-President,
one of whom, at least, shall not
be an inhabitant of the same state
with themselves; they shall name in
their ballots the person voted for as
President, and in distinct ballots the
person voted for as Vice-President,
and they shall make distinct lists of
all persons voted for as President,
and of all persons voted for as Vice-
President, and of the number of
votes for each, which lists they shall
sign and certify, and transmit sealed
to the seat of the government of
the United States, directed to the
President of the Senate ....

U.S. Const. amend XII.

North Carolina, like forty-seven other States and the
District of Columbia, uses a “winner-take-all” system for
appointing the State's Electors. See (Document No. 3,
pp.1-2); See also Conant v. Brown, 2017 WL 1170858, at
*7, 248 F.Supp.3d 1014 (D. Or. Mar. 29, 2017) (citing the
National Archives at https://www.archives.gov/federal-
register/electoralcollege/faq.html#wtapv) and Schweikert
v. Herring, 2016 WL 7046845, at *2. “In these States,
whichever candidate receives a majority of the popular
vote, or a plurality of the popular vote (less than 50
percent but more than any other candidate), takes all of
the state's Electoral votes.” Conant 2017 WL 1170858, at
*7, 248 F.Supp.3d 1014. Nebraska and Maine are the two
exceptions. There, electors are selected by congressional
district, and the remaining two electors are awarded to the
candidate who earns a plurality of the statewide vote. See
Schweikert, 2016 WL 7046845, at *2, n.1.

Chapter 163, Article 18, of the North Carolina General
Statutes governs the appointment of North Carolina's
electors. A candidate qualified to run in the state's
presidential election submits to the Secretary of State a
list of electors pledged to support his candidacy. Thus, the
state's presidential contest is really a contest among slates
of electors. A vote for a particular presidential candidate
is counted as a vote for the slate of electors pledged
to support him. The slate of electors which receives the
greatest popular support in the state's presidential election
becomes the slate which casts the state's electoral votes.
See N.C. Gen. Stat. § 163-209(a); see also, Hitson v.
Baggett, 446 F.Supp. 674, 675 (M.D. Ala. 1978) aff'd, 580
F.2d 1051 (5th Cir. 1978) (describing the appointment of
electors in Alabama).

Defendants note that the Amended Complaint does not
allege any facts specific to North Carolina, or to Plaintiff,
or to any injury to Plaintiff's rights. (Document No. 20,
p.4).

Rather, plaintiff refers in general to the states and
voters.

• “NC and 47 other states have elected their electors by
the “winner-take-all” method ...”

• “NC is used as an example.”

• “In each state and in every general election for
President and Vice-President, the voters for the state's
loser are injured as set out below.”
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• “The ‘pro-rata’ method avoids this distortion by
taking every vote all the way to the final count in
the Electoral College as opposed to taking votes and
giving them to the opponent at the state level in every
state, thus distorting the final count.”

*4  Id. (citing Document No. 3, pp.1-3).

Next, the undersigned will briefly set out Defendants'
main arguments.

A. Eleventh Amendment
The Eleventh Amendment bars this complaint because
Plaintiff sued the State and its agencies. The relief sought
does not matter. “[U]nder the Eleventh Amendment, a
State cannot be sued directly in its own name regardless
of the relief sought, absent consent or permissible
congressional abrogation.” Smith v. United States Dep't
of Veteran Affairs, 2013 WL 2947019, at *4 (M.D.N.C.
June 14, 2013) (internal quotations omitted). “The North
Carolina Secretary of State and the North Carolina
Attorney General are both state officials. Thus, the
claims against them, as well as the claim against the
State of North Carolina, should be dismissed pursuant
to Fed.R.Civ.P. 12(b)(1).” Id. The Eleventh Amendment
bars “not only actions in which a State is actually named as
the defendant, but also certain actions against state agents
and state instrumentalities.” Regents of the Univ. of Cal.
v. Doe, 519 U.S. 425, 429, 117 S.Ct. 900, 137 L.Ed.2d 55
(1997).

Moreover, to the extent Plaintiff has sought to add
individual state officers as defendants, such claims would
also be barred. See Boger v. Cooper, 5:17-CV-141-FDW,
2017 WL 3496459, at *2 (W.D.N.C. 2017) (“Immunity
extends not only to the State, but also to “arm[s] of the
State [,]” including state officers.... While acting in their
official capacity, state officers are entitled to Eleventh
Amendment immunity because “a suit against a state
official in his or her official capacity is not a suit against
the official but rather is a suit against the official's office,”
and “[a]s such, it is no different from a suit against the
State itself.”) (citations omitted).

Defendants conclude that they are entitled to Eleventh
Amendment immunity, and thus, this Court lacks
jurisdiction over them. (Document No. 20, p.6; Document
No. 24, p.2).

B. Failure To State A Claim
Defendants also effectively argue that Plaintiff's action
must be dismissed pursuant to Fed.R.Civ.P. 12(b)(6).
Defendants' briefs go to great length identifying binding
case law, arising from similar lawsuits, which preclude the
relief Plaintiff seeks here. (Document Nos. 20 and 24).
Defendants' citations include the following:

• McPherson v. Blacker, 146 U.S. 1, 27, 35, 13 S.Ct. 3,
36 L.Ed. 869 (1892) (“In short, the appointment and
mode of appointment of electors belong exclusively to
the States under the Constitution of the United States.”)

• Gray v. Sanders, 372 U.S. 368, 378-79, 380, 83
S.Ct. 801, 9 L.Ed.2d 821 (1963) (recognizing that the
Constitution allows numerical inequality and weighing
of votes in the Electoral College.)

• Bush v. Gore, 531 U.S. 98, 104, 121 S.Ct. 525, 148
L.Ed.2d 388 (2000) (“The individual citizen has no
federal constitutional right to vote for electors for the
President of the United States unless and until the state
legislature chooses a statewide election as the means
to implement its power to appoint members of the
Electoral College.”)

• New v. Pelosi, No. 07-40152-01, 2008 WL 4755414,
2008 U.S. Dist. LEXIS 87447 (S.D.N.Y. Oct. 29,
2008) (“The Supreme Court has consistently declined
to extend the principle of ‘one person, one vote’ to the
electoral college.”), aff'd, 374 Fed. Appx. 158 (2d Cir.
2010)

*5  • Delaware v. New York, 385 U.S. 895, 87 S.Ct.
198, 17 L.Ed.2d 129 (1966) (declining to hear an
original jurisdiction case brought by Delaware and
twelve other small states alleging that the other thirty-
seven states violated the Equal Protection Clause of
the Fourteenth Amendment by using winner-take-all
elections to choose state electors for the electoral
college.)

• New v. Ashcroft, 293 F.Supp.2d 256 (E.D.N.Y. 2003)
(finding that it lacked the power to strike the text of the
Constitution)

• Trinsey v. United States, No. 00-5700, 2000 WL
1871697 at *3, 2000 U.S. Dist. LEXIS 18387 at *8-9
(E.D. Pa. Dec. 21, 2000) (reiterating that the Electoral
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College and its inherent equality is contained within the
Constitution itself, and that the court could not “strike
the document's text on the basis that it is offensive to
itself or is in some way internally inconsistent.”)

• Penton v. Humphrey, 264 F.Supp. 250, 251-52 (S.D.
Miss. 1967) (“It is the conclusion of the Court that we
are bound by the dismissal of the Delaware case and
that hence defendants' motion to dismiss the complaint
herein must be sustained, with costs assessed to the
plaintiff.”)

• Williams v. Va. State Bd. of Elections, 288 F.Supp.
622, 628-29 (E.D. Va. 1968), aff'd per curiam, 393
U.S. 320, 89 S.Ct. 555, 21 L.Ed.2d 517 (1969) (“... the
Constitution gives [the State legislatures] the choice,
and use of the unit method of tallying is not unlawful.”)

• Schweikert v. Herring, No. 3:16-CV-00072, 2016 WL
7049036, 2016 U.S. Dist. LEXIS 166854 (W.D. Va. Dec.
2, 2016) (holding that Williams is binding precedent.)

• Hitson v. Baggett, 446 F.Supp. 674, 677 (M.D. Ala.
1978) (“Thus, consistent with the Constitution, a state
may provide for the selection of presidential electors
‘through popular election ... or as otherwise might be
directed.’ ”), aff'd, 580 F.2d 1051 (5th Cir. 1978) and
cert. denied, 439 U.S. 1129, 99 S.Ct. 1047, 59 L.Ed.2d
90 (1979)

• Conant v. Brown, No. 3:16-cv-02290-HZ [248
F.Supp.3d 1014, 1025–26], 2017 U.S. Dist. LEXIS
47964 at *22 (D. Or. Mar. 29, 2017) (citing Williams as
good law and holding that the “Plaintiff's winner-take-
all claim has no merit.”);

• Birke v. The 538 Individual Members of the Electoral
College, No. 2:16-cv-08432, at 3 (C.D. Cal. November
18, 2016) (citing to Williams as good law and sua sponte
dismissing the plaintiff's pro se complaint) (See Doc.
#20-1).

(Document No. 24, pp.4-5).

Defendants conclude that Plaintiff's claims in this matter
regarding the winner-take-all method of appointing
electors do not differ significantly, if at all, from those
asserted in McPherson, Delaware, Penton, Williams,
Schweikert, Hitson, Conant, or Birke. The opinions in
these cases, particularly the Supreme Court's opinion

in Blacker and summary affirmation of Williams, apply
herein.

Plaintiff has not offered any cases or argument to rebut
the application of these cases to this matter. As such, he
has failed to state a claim, and his Amended Complaint is
subject to dismissal with prejudice.

IV. CONCLUSION

In short, the undersigned finds Defendants' arguments
persuasive. (Document Nos. 20 and 24). Moreover,
Plaintiff's response fails to adequately address Defendants'
arguments or authority. (Document No. 23). It seems that
Plaintiff, although a retired attorney, is ignoring ample
binding legal precedent that prevents this Court from
allowing him any of the relief he seeks.

Because the undersigned finds good cause to recommend
dismissal of the Amended Complaint, this “Memorandum
And Recommendation” will decline to analyze the motion
for summary judgment in detail. However, even if this case
were not dismissed at this stage, it appears that Plaintiff's
motion for summary judgment is premature and lacks
adequate support for a finding that Plaintiff is entitled to
judgment as a matter of law. See (Document Nos. 26, 27,
and 33).

V. RECOMMENDATION

*6  FOR THE FOREGOING REASONS, the
undersigned respectfully recommends Defendants'
“Motion To Dismiss” (Document No. 19) be GRANTED.

IT IS FURTHER RECOMMENDED that “Plaintiff's
Motion For Summary Judgment” (Document No. 26) be
DENIED AS MOOT.

VI. TIME FOR OBJECTIONS

The parties are hereby advised that pursuant to 28
U.S.C. § 636(b)(1)(C), and Rule 72 of the Federal Rules
of Civil Procedure, written objections to the proposed
findings of fact, conclusions of law, and recommendation
contained herein may be filed within fourteen (14) days
of service of same. Responses to objections may be filed
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within fourteen (14) days after service of the objections.
Fed.R.Civ.P. 72(b)(2). Failure to file objections to this
Memorandum and Recommendation with the District
Court constitutes a waiver of the right to de novo review
by the District Court. Diamond v. Colonial Life, 416 F.3d
310, 315-16 (4th Cir. 2005). Moreover, failure to file timely
objections will preclude the parties from raising such
objections on appeal. Diamond, 416 F.3d at 316; Page
v. Lee, 337 F.3d 411, 416 n.3 (4th Cir. 2003); Snyder v.
Ridenhour, 889 F.2d 1363, 1365 (4th Cir. 1989); Thomas

v. Arn, 474 U.S. 140, 147-48, 106 S.Ct. 466, 88 L.Ed.2d
435 (1985), reh'g denied, 474 U.S. 1111, 106 S.Ct. 899, 88
L.Ed.2d 933 (1986).

IT IS SO RECOMMENDED.

All Citations

Slip Copy, 2017 WL 4936429
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